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Before the
FEDERAL COMMUNICATIONS COMMISSION MY - 5 1993
Washington, D.C. 20554 EM%QQMMWQme

In re Applications of MM Docket No. 93-53
et

KR PARTNERS File No. BPH-911001

KES COMMUNICATIONS, INC. File No. BPH-911003MH

LORI LYNN FORBES File No. BPH-911004MH
For Construction Permit for a
New FM Station on Channel 256C
in Waimea, Hawaii

B e e N W

To: Honorable Joseph P. Gonzalez
Administrative Law Judge

KRS _OPPOSITION_TQ

MOTION TO ENLARGE THE ISSUES

KES Communications, Inc. ("KES"), by its attorney,
pursuant to both Section 1.45 of the Commission’s Rules and the
Presiding Judge’s Order, FCC 93M-156 (released April 12, 1993),
hereby opposes the "Motion to Enlarge Issues Against KES
Communications, Inc." ("Motion") filed April 15, 1993 by KR

Partners ("KR"). In support hereof, KES submits the following:

I. Background
In its Motion, KR alleges that KES does not have

;gasggable aganrance nf the availahilitv nf itR nronocsedq ________

transmitter site. KR alleges that KES does not have authority

to construct a new transmitting tower on the site specified in
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its application since KES cannot meet certain conditions
precedent to the use of the site. See Motion at page 1.

As KR accurately notes, KES was provided with a letter
dated September 26, 1991 from Motorola Communications
International, Inc. regarding the availability of the exact
site specified in KES’s application. However, since Motorola
leases such property and any use of such property must meet
certain criteria enunciated in Motorola’s underlying lease, KR
argues that (1) Motorola had no authority to agree to the
construction of a new tower, and (2) even if Motorola could
agree to such construction, there is ﬁo proof that KES could

meet the criteria (conditions precedent) set forth in

Madk rwnl-la ssedamlecdmcn 1 anma r-,p_“P'Lﬂ_M, P P}

Conrad Loui as the "Owner" of the transmitter site property,

As KES will demonstrate below, although KES inadvertently
listed Conrad Loui as the owner of the proposed transmitter
site, KES does have reasonable assurance to both the

availability and suitability of its proposed transmitter site.



the "Owner'’s Agent" rather than the "Owner" of the proposed
transmitter site. However, KES did not intentionally respond
to the question in error.

Attached hereto as Exhibit No. 1 is the Declaration of
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explains, she retained Bromo Communications, Inc. ("Bromo") in

September 1991 to secure KES’s transmitter site and to prepare
the technical portion of KES’s FCC Form 301 Application. Since
she knew that Mr. Bill Brown of Bromo was experienced in radio
site acquisition and application preparation, she delegated
these matters entirely to him.

Ms. Slade knew that Mr. Brown had negotiated the use of
the site with Conrad Loui of Motorola. She pencilled in a
draft of FCC Form 301 partly with the site information that Mr.

Braogwn had given her. Hawever. as Ms. Slade exnlains in her

would be used for the KES transmitter sit-e.? And, at the T v -
she pencilled in her draft of the application form, she was
thinking in terms of "control," not ownership. Ms. Slade now
realizes that Motorola simply controls the land by virtue of
its lease, but that Motorola does not actually own the land.

Ms. Slade did not purposely fill out the application form in

! At the time this opposition pleading was filed with the
FCC, counsel for KES had not yet received the original copy of



error. In fact, there is no dispute over the accuracy of the
contact person (Conrad Loui) or his telephone number. /?

In light of the above, the Presiding Judge should find
that KES did not intend to misrepresent any facts to the
Commission, and that Ms. Slade’s declaration should serve as

a correction to KES’s pending application.

III. KES Has Reasonable Assurance of its
Propos Tr itter Site

KR argues that the touchstone for reasonable assurance of

site availability is (1) the site owner’s or authorized agent’s

express approval of the site specification or at least some

assurance can be inferred, and (2) the compliance with any
conditions precedent to the use of the site that the site owner
has established. (Citing, for example, Cuban-American Limited,
2 FCC Rcd 3264, 3266 (Rev. Bd. 1987); Dutchess Communications
Corp., 101 FCC 2d 243, 253, 254 (Rev. Bd. 1985); Valley FM
Radio, 57 RR 2d 420 (Rev. Bd. 1984). KES meets all of the

above legal criteria.

? One reason why the FCC form requires the identification
of the site person and his/her telephone number is for either
the FCC or competing parties to contact that person to inquire
about the site representations contained in the application.
Arguably KR had no trouble contacting Mr. Loui, since Mr. Loui
told counsel for KES that the "other attorney" called him about
15 or 20 times. Thus, KES'’s erroneous response in Section VII
of the application did not prejudice any other party to this
proceeding.



KES’s Technical Consultant Held Specific
Discussions and Negotiations With Motorola

Attached hereto as Exhibit No. 2 is the Statement of
William ("Bill") G. Brown of Bromo, dated May 4, 1993, wherein
Mr. Brown sets forth in exacting detail the steps he took to
secure a transmitter site for KES. For example, Mr. Brown

states the following:

1. That he was retained by KES in September
1991 to locate a site for the new Waimea FM station.

2. That he located an "ideal site" and found
that the land was leased to Motorola.

3. That he had previous experience working
with Motorola for broadcast sites.

4. That he specifically discussed with
Motorola‘’s Conrad Loui the need of KES to construct
an approximately 400 foot tower to replace
Motorola‘’s 150 foot tower presently on the site.
Also, an analysis of the underlying lease indicated
that the new tower would fit into the same
"footprint"” as the existing tower and thus Motorola
would not be required to modify its underlying
lease.

5. That he contacted a tower manufacturer and
received an equipment quote on a tower that would
definitely work on the site and meet all of the
conditions precedent to the site. (The tower
company followed up with a written guote dated
September 30, 1991, a copy of which is attached to
Mr. Brown’s statement.)

6. That Mr. Brown’s review of the underlying
lease (a copy of which is attached to his
declaration) reveals no impediment to the
construction and operation of KES’s new tower on the
Motorola site.



7. That in September 1991, Mr. Brown and
Conrad Loui had specific discussions regarding the
construction of a new tower, and the conditions
precedent that KES would have to meet. Such
discussions culminated with Conrad Loui providing
KES with a written reasonable assurance letter,
dated September 26, 1991.

8. That Mr. Brown has previously worked with
Conrad Loui on other broadcast sites in Hawaii. Mr.
Brown has knowledge of Motorola’s requirements and
costs, and none of these requirements or costs would
prohibit KES from proceeding at the site chosen.

Motorola‘’s Site Manager Acknowledges
KES’s Reasonable Assurance of the Site

Also attached hereto as Exhibit No. 3 is the Statement of

Conrad Loui, dated April 30, 1993, wherein Mr. Loui states the

following:

1. That he discussed the construction of a
new tower for KES with Bill Brown on or about
September 26, 1991.

2. That Motorola is receptive to the
construction of a new tower, provided all the proper
local, state and federal permits are obtained, and
that the conditions precedent in the underlying
lease are met.

3. That KES’s operations must not interfere
with Motorola‘s other facilities.

4. That some of the conditions stated by him
also appear in Motorola‘’s underlying lease, a copy
of which he attached to his declaration./?

® Mr. Loui faxed a copy of the underlying lease to Bromo

along with his declaration on April 30, 1993. Since a copy of
the lease is attached to Mr. Brown’s declaration (Exhibit No.
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5. That all of the facts mentioned in his
declaration were true on September 26, 1991 and
remain true today.

KES’s Reasonable Assurance Complies With
Motorola’s Underlying Lease

A review of Motorola’s underlying lease confirms that
there is nothing stated therein that would prohibit Motorola
from subleasing a tower site to KES, nor are there any unusual
requirements that would prevent KES from operating its

facilities from that site. For example, the Addendum to

Motorola‘’s Lease, dated March 1986, specifically provides

Rpfg ot gublrtpgraingras atharg boo

Addendum to Paragraph 4).
The fact that the original lease and addenda thereto

contain requirements of frequency coordination and the
elimination of interference is nothing unusual where there are
multiple users for a site. KES‘’s technical consultant knew of
the kinds of operations operating on the site at that time, as
did Conrad Loui. If there was any incurable technical
impediment to KES‘s use of the site, Mr. Brown would not have

labelled the site an "ideal site." And, the fact that KES

2), KES saw no need to duplicate production of the lease by
also attaching a copy of the lease to Mr. Loui’s declaration.
Mr. Brown has attached the fax cover sheet from Conrad Loui,
dated April 30, 1993, which clearly indicates "Following is a



might have to employ certain filters or a specific model
antenna in order to comply with the site’s engineering
specifications or non-interference guidelines does not in any
way detract from the availability or suitability of the site./*
According to Mr. Brown, KES will be able to operate its
transmitting tower at the Motorola site despite any
accommodations it might have to make in order to comply with
operating criteria established by either Motorola or the terms
of the underlying lease.

As demonstrated above, KES, through Bromo, held specific
discussions with Conrad Loui about the availability and
suitability of the proposed transmitter site. During those
discussions, consideration was given to Motorola’s underlying
lease and any conditions precedent or restrictions contained
therein. Bromo then contacted a tower manufacturer to ensure
KES could construct a tower within those technical and physical
(land size) parameters. As a result, both Motorola’s site

expert and KES’s technical expert concluded and agreed that the

‘ Although KES does not now have any zoning permits from
the local, state or federal authorities with respect to the
proposed construction of its tower, such zoning permits are not
required by the FCC at this time. The Commission has long held
that local requirements for land use will be left to the local
authorities and that such matters are not an issue unless there
is a reasonable showing that the applicant will be unable to
obtain approval of his plans from the local authorities. See
e.g., Radio Ridgefield, Inc., 47 FCC 2d 106, 30 RR 2d 447 (Rev.
Bd. 1974). Given the fact that Motorola currently utilizes the
site for various communications operations, it is reasonable
to assume that KES would also secure permission from the local,
state and federal authorities for the construction and
operation of its facility. To date, KES has not received any
indication that it will be unable to secure such approvals.

8



site would work for KES. KES, through Bromo, then obtained

written reasonable assurance of the proposed transmitter site.

c ion

In establishing the new site certification form to be
appended to FCC Form 301, the Commission declared in its Order
(In the Matter of Amendment of Sections 73.3572 and 73.3573
Relating to Processing of FM and TV Broadcast Applications),
58 RR 2d 776, 782 (1985) that "Commission requirements will be
satisfied when an applicant has contacted the property owner
or owner’s agent and has obtained reasonable assurance in good
faith that the proposed site will be available for the intended
purpose.” Based upon the foregoing, KES has reasonable
assurance of both the availability and suitability of its
proposed transmitter site. Accordingly, KR'’s Motion should be
DENIED.

Respectfully submitted,

KES COMMUNICATIONS, INC.

. C2 ST

Cary S. Tepper, Esqg.

Its Attorney
Meyer, Faller, Weisman & Rosenberg, P.C.
4400 Jenifer Street, N.W.
Suite 380
Washington, D.C. 20015
(202) 362-1100

May 5, 1993
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DECLARATION OF
KAREM ETLREN SIADE

My name is Karen Bileen Slade. I am the 1004 owner of KBS
Communications, Inc. ("KBS“). I dnm submitting this statement in
response to the Ppetition to Enlarge the Lesues that KR Partners
filed against XES on April 18, 1943,

In Boptembar 1991, I xetained Bromo Communications, Inc., to
prepare the technical exhibit for XES‘s FCC Porm 301 Applioation,
To the bast of wy rscollection, Bill Brown of Bramo Communications
was the engineer primarily rusponulble for preparing the technical
exhibit.

As part of his work, Mr. Brown travelied to Eawali to secuzs
a transmitter sitma for KES. On bahalf of KES, Mr. Brown securad
& site from Motorola Communications International, Ino.
("Motorola“). Although I never communicated directly with
Motorola, Mr., Brown told me that he did, and he oblLalned a letlex
from Motorola‘s Conrad Loui to document the fact that Motorola had
given KES permission to conatyuct a new radioc tower on a specifio
site. I knew that Mr. Brown is very experisnced in radio site
scquisition and application prepuration, ®so I delegated these
matters to him.

Prior to the filing of KES’s appliocation with the ¥FCC, I
submitted a draft copy of FCC Form 301 to my previcus counsel. I
had pencilled in my responses for subsaquent review by my counsel.
I now realize that I inadvertently made a mistake in filling out
that part of the application form with respect to antenna site
cerctification. On page 24 of KRS‘s application, Mr. Conrad Loul
and his telephone number is listed as the site contact person,
This information romains correct. However, nelther Mr. Loul nor
Motorola actually own the land where KES propnses to conaftruct ita
tower. I always knew that Motorola controlled the land mspecified
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as KBS‘’s antenns site, and that Mr., Prown had negotiated with
Motorola‘s Conrad Loui. At that timo, I was thinking of “control®
and not "ownership.* I now realize that Motorola simply controls
the land by wvirtue of its lease, but that MNotorola does not
actually awn the land. Tharefore, Y should have checked Lhs box
for “Owner’s Agent” inatead of the box for “Owner.” I did not
purposely f£4ill out the applioation foxrm in errox.

Under the penalty of perjury, I declare that the foreqoing
facts are true and correct to the best of my knowledgu, information
and belief,

Pxesidant,
KBS Communications, Inc,






as KES’s antenna site, and that Mr. Brown had negotiated with
Motorola’s Conrad Loui. At that time, I was thinking of "control"
and not "ownership." I now realize that Motorola simply controls
the land by virtue of its lease, but that Motorola does not
actually own the land. Therefore, I should have checked the box
for "Owner‘’s Agent" instead of the box for "Owner." I did not
purposely fill out the application form in error.

Under the penalty of perjury, I declare that the foregoing
facts are true and correct to the best of my knowledge, information
and belief.

Date Karen Eileen Slade
President,
KES Communications, Inc.



EXHIBIT No. 2

(Declaration of William G. Brown
and Attachments)



NICA A N
) § G. BROWN

I, william G. Brown, attest to the following
information. I am the President of Bromo Communications,
Inc., ("Bromo”) and I have been involved with radio and
television broadcast technical consulting and ownership for
the past twenty-six years. Bromo has represented clients
on technical matters before the Federal Communications
Commission for over 15 years. Bromo has a client base of
about 500 clients from Puerto Rico to Hawaii and our

reputation is a matter of record with the Commission.

Bromo was employed in September 1991 by Karen Slade
of KES Communications, Inc., ("KES") to locate a site for
a new FM station to serve Waimea, Hawaii. We located an
ideal site and found it was leased to Motorola International,
Inc. I have had previous experience working with Motorola
for broadcast sites. Therefore, I contacted Mr. Conrad Loui,
Manager of Site Development for Motorola in Hawaii, Alaska

and the Western Pacific region.

Currently, Motorola has a 150 foot tower on this site.
In September 1991, I explained to Mr. Loui that we would

require approximately a 400 hundred foot tower. Mr. Loui



and I briefly discussed two options for KES. One option
would have KES replace the current Motorola 150 foot tower
with an approximately 400 foot KES-owned structure. Motorola
would then relocate their equipment on the new tower.
Therefore, Motorola would provide the ground lease and rent
space from KES on the new tower. The other option would be
for Motorola to build the taller tower and KES would lease
tower and equipment space from Motorola. The site is leased
by Motorola and a copy of the underlying lease is attached to
this statement. As can be seen on the Motorola underlying
lease, Motorola can develop the site electronically as they
deem necessary. As long as the new tower will fit into the
same footprint, Motorola would not be required to modify

their underlying lease.

I then contacted Mr. Grant Balwinz of Tower Specialties,
Inc., ("TSI"). TSI is a tower manufacturing firm that has
specialized in the manufacture of towers that are short
guyed. I determined from TSI that it would be possiblie to
build approximately a 400 foot tower on the site in Hawaii
and maintain a 100 foot guy radius. I am enclosing a copy

of the quote received from TSI for such a tower.

It should be pointed out that in September 1991, Mr.
Loui stated he had good relations with the site owner and

felt he could obtain additional property if it were required.



I requested from Mr. Loui that he furnish KES with a
letter stating that the property was available for a new
broadcast facility. Given the probability of multiple
applicants for the Waimea allocation both Mr. Loui and I
felt it premature to investigate the exact details of the
two options or investigate local permits. It was understood
that KES must obtain permission to build the tower from all
responsible governmental agencies. I personally have
previously worked with Mr. Loui on other broadcast sites
in Hawaii and have knowledge of Motorola’s requirements and
costs and none of these requirements or costs would prohibit

KES from utilizing the site chosen.

I should also point out that at the time of my
discussions with Mr. Loui and Mr. Balwinz, we only had
preliminary terrain studies available showing that
approximately a 400 foot tower was required. It was not
until we prepared the application that we determined the
exact tower height of 430 feet. Both Mr. Loui and Mr,

Balwinz told me that the extra thirty feet was insignificant.

In summary, in September 1991, I contacted Conrad Loui,
a Motorola representative, and requested permission for KES
to locate their transmitting facility at the Motorola
electronic site. I gave him the requirements of the proposed

KES facility. Mr. Loui felt there would be no problem with



KES locating on that site. Mr. Loui gave us assurance in
writing that the property was available. The attached copy
of the Motorola underlying lease allows Mr. Loui to authorize
the building of such a tower without further notice from the
landowner. Knowing that we must stay within the present
Motorola leased boundaries so as not to be required to
renegotiate the underlying lease, we contacted a tower
manufacturer. TSI said the proposed tower was possible and

gave us a quote.

Therefore, KES did obtain and still has reasonable
assurance from Motorola that their site is available for the
KES proposed facilities. Motorola has the authority to grant
such a request under the provisions of their underlying lease

with the property owner.

The foregoing statement are true to the best of my

belief and are made under the penalty of perjury. This the

Wit (Pt

William G. Brown

4th day of May, 1993.




TOWER SFECIALTIES, INC.
F.0O. RBOX &473

WAYCROSS, GA. 1302
FHONE # 912-285-2133
FaX # 91Z-2E3-433¢

FROFOSAL. SUBMITTED TO: FHONE #: DATE:
BREOMO COMMUNICATIONS F12-638~-5608 G-20-91
ADDRESS: JOR NAME:

F.0. BOX M TOWER INSTALLATION
CITY & STATE: JOB LOCATION:

6T. SIMONS ISLAND, GAR. 31522 HAWAT T

ATTN: STU GRAHAM

WE HERERY SUBMIT SPECIFICATIONS AND ESTIMATES FOR:
ENGINEER, FABRICATE, AND ERECT A& 400 FOOT TOWER WITH A
36724 INCH FACE., THE TOWER WILL BE GUYED AT 100 FOOT
GUYING RADIUS.
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MOTOROLA
COMMUNICATIONS INTERNATIONAL, INC.
NETWORK SERVICES DEPARTMENT
99.1180 IWAENA STREET ATEA, HAWALl 96701
PHI (308) 488-7286 / FAX (808) 488-7280

DATE: Aprit 30,1993

TO: BROMO Communications, Attn: Mr. Bi)l Brown
FAX: 912-638-5690 .
FROM: Conrad Loul

* KAX CONSISTS OF 9 PAGES, INCLUDING THIS PAGF.
* IF THERE ARE ANY PROBLEMS IN RECEIVING THIS FAX, PLEASE CALL (808) 488-7286

RE:  New FM Broadcast, Karen Slude \
Following is a copy of the underlying leasc,

Regards,

Can

Conrad Loui \\,

T

Note: Ths information contained in this FAX transmission is confidential and proprietary and only
inicnded for the individual addressed above. If the reader of this document is not the intended recipicnt
and have received this document in error, any copying and distribution is prohibited. If you have received
this in error, picasc notify us by telephonc and rcturn the original 1o us at the address listed above by mail.
THANK YOU.
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44 1OTOROLA
Communications and Electronks inc,

ANTENNA SITE LEASE
(Land Lease)

LANDLORD
Company Name: — Commencement Date:
Address: e . Initial Term:
City & State: R ZipCode __ __ ... .
TENANT
MOTOROLA INC. Attention: —
Address: _ 99-1180 lwaena Street
Chy & State: __Aiea, Hawaii ZipCode; ___ 96701

Site Number: . Site Location: Koloko Mauka

Coordinates: Latiude__19® ¢3' 15.5" -—N Longitude _155° .55 . 25.5" W

Fixec Renlal Per Month: Renewa! Term:
Renewal Notice Due:

Lega! Description: Exhibit “A" Attached. Plus Exhibits "B" & "C" and Addendum, all of
which are incorporated herein by this reference.

FILL IN ALL BLANKS. READ BOTH SIDES. THIS LEASE CON-
STITUTES THE ENTIRE AGREEMENT OF THE PARTIES AND
SHALL SUPERSEDE ALL PRIOR OFFERS, NEGOTIAYIONS,
AND AGREEMENTS, ORAL OR WRITTEN, AND ALL OTHER
COMMUNICATIONS BETWEEN THE PARTIES RELATING TO
THE SUBJECT MATTER OF THIS AGREEMENT.

KOZOROLA INC.
Landiora: _. .. - BY: o - e L
By: _;_._ ) — Print Name:
Print Name: . . S Print Title: —e—ra—
Print Title: | —— Date: ___Merch 27, 1986

Date: 3~ /- AL 44
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ADDENDUM TO_ANTENNA_SITE LEASE DATED MARCH [ ., 1986

Paragraph 4 is amended to read: Motorola may sublet or
Jicense others to use the site. The use of the site shall mean
and restrict use to the tower and within the building for radio
transmitting equipment only, without the prior written consent
of Landlord. |

. Paragraph 5 1s.modified as follows: By deleting the

entire last sentence, ‘ '

Paragraph 6 is deleted in its entirety.

Paragraph 9 is amended and modified as follows:

paragraph 9(b) (ii) any land or buildings now or
hereafter acquired, owned or leased by Landlord within five (5)

, piles of the lease premises, for radio/television trangmittina —

without advising Motorola; thereby giving Motorola the

oppbrtunity to review any possibility of problems that may arise.
Paragraph 9(c): Furthermore, Landlord shall not enter
into any agreement, leagse, or license which permits the use of
the lease piemises or any premises now or hereafter acquired,
owned, O leaéed by the Landlord within five (5) miles of the
leaced premises’ for radio frequency transmission without advising
Motorola, thereby allowing Motorola the opportunity to review any

possibility of problems that may arise,
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